United States Court of Appeals,
El eventh Circuit.
No. 94-6712.
Anita ROBINSON, Mary K. Dupree, Cynthia L. Evans, Ernestine M
Onens, and Myra Gart h- Swoope, and the cl ass they seek to represent,
Pl aintiffs-Appellees,

Angela B. Taylor, Christine WIllianms, Patrick Harris, and Gal e
Rena Musing, Plaintiffs-Intervenors-Appell ees,

V.

BCEI NG COVPANY, d/b/a Boeing Defense & Space G oup, Defendant-
Appel | ant .

April 5, 1996.

Appeal from the United States District Court for the Northern
District of Alabama. (No. 92-C-2004-S), U W d enon, Judge.

Bef ore TJOFLAT, Chief Judge, RONEY and CAMPBELL’, Senior Circuit
Judges.

PER CURI AM

Inthis interlocutory appeal, defendant, Boei ng Conpany, d/b/a
Boei ng Def ense & Space Group, already represented by two | aw firnmns,
challenges the denial of its notion for |eave to associate
addi tional counsel fromyet another law firmfor its defense team
in this conmpany-w de discrimnation suit when grant of the notion
woul d require the recusal of the trial judge who has managed the
l[itigation for fifteen nonths. W affirm

The suit was originally brought in August 1992 by a single
plaintiff, Anita Robinson, who alleged racial discrimnation
regardi ng Boeing's terns and conditions of enploynent and that she

was retaliated against for bringing charges against the conpany.

"Honorabl e Levin H. Canpbell, Senior US. GCircuit Judge for
the First Grcuit, sitting by designation.



The case was assigned to The Honorable U W Cenon. As aresult of
conplaint anendnents and additional party interventions, the
| awsui t evol ved over a six-nonth period to include nine plaintiffs
and an alleged class charging race and sex discrimnation with
respect to all of Boeing' s enploynent practices.

Boeing sought to associate nenbers of the law firm of
Const angy, Brooks & Smith as additional trial counsel cognizant of
the fact that Judge Cenon's nephew was associated with the firm
and the grant of defendant's notion would nost certainly lead to
Judge Cl enon's recusal pursuant to 28 U.S. C. 8 455(b)(5)(ii) and/or
(iii). See United States v. Kelly, 888 F.2d 732, 745-46 (11lth
Cir.1989).

Boei ng cl ai ned to have based its choice of substitute counse
on the additional attorneys' know edge of enploynent-related
matters and the vast resources of the firmthat would enable it to
handl e t he conplexities of this case. Plaintiffs asserted Boeing's
true notive was to "judge shop."

A different district judge, Judge Robert B. Propst, finessed
the argunent that defendants were notivated by the desire to get
the trial judge off the case, and said:

... [Tl his court has concluded that it should not decide
this notion by determning the issue of notive. The court
concludes that the issue in this case should be deci ded based
on the age of the pending action at the tinme the notion was
filed. Either as a matter of law or court discretion, the
court concludes that the fact that the case has been pendi ng
for fifteen nonths at the tinme the notion was filed mlitates
against granting it in the absence of an overriding need for
a particular | awer.

If the issue is truly not one of "judge shopping," the
denial of the notion will not adversely affect the defendant.

There is no shortage of law firns available to replace the
Lanier-Ford law firm The fact that a case has been pending



a consi derable period of tine lends itself to potential abuse

after there has been an opportunity for considering rulings,

di scussions, etc. of a trial judge. No matter how extensive

the discovery may be, the true notive wll be elusive,

non-objective and not |ikely truly ascertainable. The

di scovery issues, especially those involving attorney-client

privilege, are conplex, and further discovery would not |ikely

result in a confession or "snoking gun.” Wen there has been

a passage of fifteen nonths, the problemis exacerbated. Wen

t here has been such a passage of tinme, the burden to establish

the right to join a disqualifying firmis greater. The court

concl udes that the notion should be deni ed.

The court then denied a notion for reconsiderati on but anended
its order with a 8 1292(b) certification. W granted |leave to
appeal .

After full briefing and oral argunent, we conclude that the
denial of the notion to add counsel was within the discretion of
the trial court, and that it did not abridge any fundanental right
to counsel of choice.

In recognition of the trial court's superior understandi ng of
| ocal conditions and litigation tactics at the district court
level, this Circuit has |l ong held that district judges "enjoy broad
discretion to determne who shall practice before them and to
noni tor the conduct of those who do." United States v. Dinitz, 538
F.2d 1214, 1219 (5th Cir.1976), cert. denied, 429 U S. 1104, 97
S.Ct. 1133, 51 L.Ed.2d 556 (1977). Courts have | ong accepted that
resulting delay may justify the exercise of a trial judge's
di scretion to deny substitute counsel in the mdst of litigation.
E.g., United States v. Kerris, 748 F.2d 610 (11th C r.1984) (not
abuse of discretion to deny request for substitute counsel made on
the eve of trial); United States v. Young, 482 F.2d 993 (5th
Cir.1973) (the day of trial); Linton v. Perini, 656 F.2d 207 (6th

Cr.1981) (week before trial), cert. denied, 454 U S. 1162, 102



S.Ct. 1036, 71 L.Ed.2d 318 (1982).

The factors the trial court can fairly consider in deciding
whet her to all ow substitute or additional counsel in the exercise
of this discretion include the fundanental right to counsel, the
court's docket, the injury to the plaintiff, the delay in reaching
decision, the judicial time invested, the expense to the parties
objecting, and the potential for manipulation or inpropriety.

The twist in this case is whether delay caused by the
di squalification of a trial judge, rather than delay caused by the
need for tinme for preparation by substitute or additional counsel,
somehow takes the decision outside the broad discretion afforded
trial courts in these matters. No authority has been provided to
us, nor have we found any authority, which would suggest anything
but that delay for any reason is sufficient to bring the case
within the exercise of discretion. 1In fact, the disqualification
of a judge inplicates several factors informng the judge's
discretion, like judicial time spent, the court's docket, and the
potential for mani pulation. Judicial resources inthis country are
l[imted. It is incunbent on | awers as officers of the court, as
wel | as judges, to guard against actions and procedures to avoid
the useless expenditure of judicial tine. Al t hough tine alone
woul d not necessarily reflect judicial attention, and consi deration
should be given to how nuch judicial work has actually been
invested in a case, that evaluation is appropriately within the
province of the trial judges. Not only is it the tine a judge
m ght have spent on rulings on the case, but the condition of

crowded dockets and priorities on other judges' cal endars. These



are matters known to local judges and do not |end thenselves to
speci fic findings.

The deciding judge was obviously concerned, as are other
judges of that district, about the possibility that in this
district the choice of |lawers nmay sonetinmes be notivated by a
desire to disqualify the trial judge to whom the case has been
random y assigned, see Menorandum Opinion and Order of Judge
WlliamM Acker, Jr. in Crowder v. Bell South Tel econmuni cati ons,
Inc. et al., CV95-AR-1270-S, attached as an Appendi x hereto. This
potential for manipulation or inpropriety may be considered,
wi t hout making specific findings, a difficulty the deciding judge
refl ected upon in his opinion.

In this case, the deciding judge, fully aware of all the
appropriate factors, held that the resulting change of judges was
sufficient reason for denial "in the absence of an overridi ng need
for a particular |awer." Needless to say, a show ng of overriding
need, rather than just conveni ence, a need that would refl ect upon
the litigant's ability to have its case fairly presented, rising to
constitutional due process concerns, would trunp both tine del ay
and the loss of prior judicial activity.

Nothing in the briefs and oral argunment in this Court has
revealed error in the district court's decision that defendants
failed to show such a need. Al t hough there were no detailed
findings of fact concerning the need for these particul ar | awyers,
we are satisfied that the district judge fully considered the
matter.

It appears that the district judge applied the appropriate



standard of law, was not clearly erroneous on the facts, acted
within its discretion, and nust be affirned.
AFFI RVED.
APPENDI X
I N THE UNI TED STATES
DI STRI CT COURT FOR
THE NORTHERN DI STRI CT
OF ALABANA
SOUTHERN DI VI SI ON
Sandra Crowder, Plaintiff,
V.
Bel | Sout h Tel ecommuni cations, Inc., et al., Defendants.
Cvil Action No. 95-AR-1270-S.
MEMORANDUM CPI NI ON AND CORDER
At the hearing conducted on June 1, 1995, in regard to the
noti on of defendant, Bell South Tel econmunications, Inc., for a
conti nuance of the hearing on the application of plaintiff, Sandra
Crowder, for a prelimnary injunction, the court advised the
parties that it had ordered the Clerk to provide it a report of all
cases filed in this court fromJanuary 1, 1993, until the present,
whi ch cases were initially assigned to Hon. UW Cenon and in
which any attorney with the firm of Constangy, Brooks and Smith
t hereafter appeared for a defendant, causing Judge C enon's recusal
and a reassi gnnent of the case to another judge of the court. The
above-styled case is the first such case reassigned to the
under si gned. The other such cases reflected in the derk's
records, in the order of their filing are:
Hi cks v. ACI PCO, 93-CV-157-S
Wllianms v. AnSouth Bank, 93-CV-249-S



Lanbert v. University of Al abama, 93-CV-691-W

Bryant v. Val-Mart Inc., 93-CV-1658-S

Thomas v. Parker-Hannifin Corp., 94-CV-353-S

Pritchard v. Southern Conpany Services, Inc., 94-CV-475-S

Moore v. Southern Natural Gas, 94-CV-1164-S

Cooper v. ALFA Mutual Ins. Co., 94-CVv-1202-W

Robi nson v. Blue Cross and Blue Shield, 94-Cv-1382-S

Vol chko v. Z Man's Pizza, Inc., 94-CV-1920-W

Coughlin v. Baptist Medical Center, 94-CV-2310-S

Jarman v. Jim Wl ter Resources, Inc., 94-CVv-3019-W

Richards v. Liberty National Life Ins. Co., 94-CV-3045-S

Johnson v. Krystal Conpany, 95-CV-406-W

Brock v. Conpass Bancshares, Inc., 95-CV-683-S.

The court has no way of knowing what the incidence of
Constangy, Brook and Smth's being retained by defendants woul d
have been if the above-nanmed cases had been originally assigned to
j udges ot her than Judge O enon, but an intelligent guess is that
t he i nci dence woul d have been | ess. What, if anything, this court
shoul d do about the matter will be for the entire court and not for
one judge. Meanwhile, the defendant in this case is represented by
conpetent counsel and shall file its answer (which may include a
nmotion to dismss) by 4:30 P.M, June 12, 1995.

DONE this 2nd day of June, 1995.

/sl Wlliam M Acker, Jr.

WLLIAM M ACKER, JR
UNI TED STATES
DI STRI CT JUDGE






